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STATEMENT OF ISSUES PRESENTED ON APPEAL

1.

Do material factual disputes remain regarding the

indemnity claims of third-party plaintiffs-appellants, Zions
First National Bank ("Zions"), against third-party
defendant-respondent, Fred M. Rosenthal ("Rosenthal"), on the
basis of his alleged mismanagement of the Jerome B. Pepper
Estate businesses, such that the District Court erred when it
entered its Order of September 9, 1985 granting Rosenthal's
motion for summary judgment (the "Rosenthal Order")?

2.

Should the finality and form of the Rosenthal Order

dismissing with prejudice Zions' third-party complaint be
contingent upon the separate but related Order of the Court
dated July 5, 1985 granting Zions* partial summary judgment and
dismissing with prejudice the first and second causes of action
in the plaintiffs' seconded amended complaint (the "Zions
Order"), thereby allowing Zions to continue pursuing its claims
for indemnification against Rosenthal in f he e^enf
Zions Order is reversed on appeal?

t-h/it the

STATUTES, RULES, ETC.

This appeal in part addresses the trial court's application
of Rule 56(c) of the Utah Rules of Civil Procedure (1985).
That rule in pertinent part provides:

. . .The [summary] judgment sought shall be
rendered forthwith if the pleadings,
depositions, answers to interrogatories and
admissions on file together with the
affidavits, if any, show that there is no
genuine issue as to any material fact and
that the moving party is entitled to a
judgment as a matter of law . . .

STATEMENT OF THE CASE

This is an appeal by Zions First National Bank ("Zions")
from an Amended Order of Summary Judgment of the Third Judicial
District Court dated September 9, 1985 (the "Rosenthal Order"),
which was final as to certain issues that this multi-issue suit
presents.

That order dismissed with prejudice the third-party

complaint of Zions and its causes of action against third-party
defendant Fred M. Rosenthal ("Rosenthal").

The Rosenthal Order

was entered pursuant to Rule 54(b) of the Utah Rules of Civil
Procedure (1983).

It further provided that it was rendered

independent of any other order in this suit.

- 2 -

Prior to the entry of the Rosenthal Order, the court
granted a Partial Summary Judgment on July 5, 1985 (the "Zions
Order") which dismissed two of the plaintiffs' (the "Peppers")
claims for liability against Zions.

These two dismissed claims

were the only claims against Zions on which Zions sought
indemnification from Rosenthal.

It may have appeared to the

court that the claims against Zions, upon which Zions sought
indemnification from Rosenthal, having previously been
dismissed, left no potential claims against Rosenthal.

See

Exbihit "A-l" attached hereto in the Addendum, R. at 1336-37.
However, because the Peppers have appealed the Zions Order,
Zions must protect its claims for relief against Rosenthal in
the event the Zions Order is overturned on appeal.

STATEMENT OF FACTS

This suit arose from the administration of the Jerome B.
Pepper estate ("the Estate").

Zions, served as both the

personal representative for the Estate, and as the trustee for
the Jerome B. Pepper Intervivos Trust, the Estate's primary
beneficial/ under Jerome H. Pepper's last will and testament.

- 3 -

Estate and Trust Administration

Upon Jerome Pepper's death and Zions' subsequent
appointment as personal representative of the Estate in early
1976, Zions immediately sought court approval to continue the
Pepper family businesses.

R. at 213.

From all appearances,

these businesses had been profitable and would continue to be
so.

To this end, Zions petitioned the probate court for

authorization to continue normal operations of the businesses
and to appoint Rosenthal "general manager" of them.
Exhibit "A-2" attached hereto in the Addendum.
was granted by the court in February 1976.
attached hereto in the Addendum.

See

This petition

See Exhibit "A-3"

From that time until

December, 1980, Rosenthal did serve as general manager for
these businesses.

See R. at 1410, Fred M. Rosenthal Deposition

at 46.

When Zions began its six-year administration of the Pepper
Estate, it appeared as though the Estate's assets had
substantial value.

Nevertheless, at the end of this

administration, the Estate's liabilities outweighed its
assets.

R. at 22A-23.

Zions denies any wrongdoing in its

administration of the Estate.

R. at 123-34.
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Upon Zions' petition, the probate court entered its order
on October 8, 1981 approving Zions' first and final accounting
of the Estate and discharging Zions from further claim or
liability for its acts as personal representative.
22A-23.

R. at

No beneficiary appeared at the hearing or made any

objection to the petition.

See Exhibit "A-4" attached hereto

in the Addendum, R. at 1322-26.

Complaint and Third-Party Complaint

After entry of the October 8, 1981 Order, the Peppers filed
their complaint and two amendments thereto alleging that Zions
dissipated the Estate's assets through negligence, fraud and
self-dealing.

See R. at 2-21, 69-91, 144-68.

Zions then filed its third-party complaint against several
third-party defendants, one of which was Rosenthal.
598-613.

R. at

Zions alleged that if Zions were held liable to the

Peppers, Rosenthal should indemnify Zions for any dissipation
caused by any mismanagement by Rosenthal of the businesses over
which he served as general manager.

- 5 -

R. at 609.

The depositions of both William Shea and Rosenthal himself
establish behavior by Rosenthal which supports this claim.
William Shea stated that Rosenthal was responsible for errors
in the profit figures for PAMCO, one of the Estate businesses,
and that these errors resulted in improper bonuses and profit
sharing contributions being paid to Rosenthal and others,
thereby dissipating PAMCO's assets.
Shea Deposition at 93-94, 123-24.

See R. at 1916, William

Rosenthal testified that

certain interest expenses were improperly charged to the
Estate, when they should have been charged to PAMCO.

As a

result, the income of PAMCO was overstated and bonuses and
profit sharing contributions were improperly paid, thereby
decreasing its assets.

See R. at 1414, Fred M. Rosenthal

Deposition, Volume I, at 113-20.

Partial Summary Judgment on Original Complaint

On April 15, 1985, Zions moved for partial summary judgment
and dismissal of the Peppers' first and second causes of action
against Zions on the basis that the October 8, 1981 Order was
res judicata, rendering some of Peppers' claims against Zions
barred.

See R. at 1292-96.

- 6 -

On July 5, 1985, the court entered the Zions Order, which
dismissed the Peppers' first and second causes of action
against Zions for its alleged liability for the dissipation of
the Estate assets.

See Exhibit "A-5" attached hereto in the

Addendum, R. at 1347-52.

Summary Judgment of Third-Party Complaint

Independent of Zions' motion for partial summary judgment,
Rosenthal moved the Court for summary judgment against Zions
and for the dismissal with prejudice of the third-party
complaint of Zions for indemnification against Rosenthal.
at 1145-47.

R.

Because Zions* claims for indemnification arose

only under the Peppers' first and second causes of action,
Zions responded that Rosenthal should be dismissed, but only if
Zions' motion for partial summary judgment were granted as
well.

R. at 1338-40.

If Zions' motion were not granted,

Rosenthal should not be dismissed because material facts
remained in dispute as to Zions' indemnification claims.

Counsel for Rosenthal thereafter prepared and filed a
proposed order under Rule 2.9 of the Rules of Practice in the
District Courts and Circuit Courts of the State of Utah
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(1985)

R. at 1341-43.

Zions objected to this proposed order

because it recited that the summary judgment was granted
independently of, rather than contingent upon, the Zions
Order.

See Exhibit

at 1338-40.
signed.

M

A-6" attached hereto in the Addendum, R.

Notwithstanding Zions1 objections, the order was

See Exhibit "A-7" attached hereto.

Amended Order of Third-Party Complaint Summary Judgment

Zions subsequently made a Rule 59(a)(7) motion to amend the
Rosenthal order so that the final order would properly reflect
that the summary judgment was being granted only because
Peppers' claims against Zions, for which indemnity had been
sought against Rosenthal, had been dismissed. R. at 1359-64. In
addition, Zions sought to have the order entered as a Rule
54(b) final order so that an immediate appeal could be taken.
R. at 1608.

On September 9, 1985, the Honorable James S. Sawaya signed
an Amended Order which provided that Rosenthal's previous order
for summary judgment was proper, and that it was a final
appealable order pursuant to Rule 54(b).

See Exhibit

attached hereto in the Addendum, R. at 1604-07.
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M

A-8 H

Appeals of the Zions Order and the Rosenthal Order

On July 11, 1985, Peppers appealed the Zions Order, which
had dismissed the Peppers first and second causes of action.
See Exhibit H A-9" attached hereto in the Addendum, R. at
1353-54.

The Respondent's Brief in that appeal, which is

captioned Phillip C. Pepper, et al. v. Zions First National
Bank, et al., appeal docketed, No. 20807 (Supreme Court of
Utah, July 19, 1985), was filed on January 15, 1986.

Because

Zions' claims against Rosenthal relate to Peppers' claims
against Zions now on appeal, Zions brings this appeal to seek
review of the Rosenthal Order.

Zions asserts that the

Rosenthal Order should not have dismissed with prejudice Zions'
claims against Rosenthal until the Zions Order becomes final.
Zions should be allowed to proceed with its claims against
Rosenthal in the event the Zions Order is reversed on appeal.

SUMMARY OF ARGUMENTS

This Court should either vacate or amend the order of
summary judgment granted below.

The record in this appeal

indicates that there remain in dispute genuine issues of
material fact regarding Rosenthal's potential liability for

- 9 -

dissipation of the Estate assets.

Because the Zions Order is

now on appeal, Zions should not be forever barred from pursuing
its claims against Rosenthal unless this Court determines that
the Peppers are also forever barred from asserting their claims
against Zions.

Logical reasoning and policy considerations

support these arguments; the judicial system must not impose an
injustice upon Zions1 ability to pursue its indemnification
claims in the event the Zions Order is reversed.

ARGUMENTS
POINT I.
THE DISTRICT COURT ERRED IN GRANTING THE ROSENTHAL ORDER
IN THAT THERE REMAIN IN DISPUTE GENUINE ISSUES OF MATERIAL
FACT REGARDING ROSENTHAL'S CULPABILITY

In reviewing a summary judgment, the Court will consider
evidence in a light most favorable to the losing party, and
will affirm only where it appears there is no genuine dispute
as to any material issues of fact, or where, even according to
the facts as contended by the losing party, the moving party is
entitled to judgment as a matter of law.

Themy v. Seagull

Enterprises, Inc., 595 P.2d 526, 528-29 (Utah 1979);

L & A

Drywall, Inc. v. Whitmore Construction Co., Inc., 608 P.2d 626,
628 (Utah 1980).
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A genuine issue of fact exists where, on the basis of the
facts in the record viewed in the light most favorable to the
losing party, reasonable minds could differ on whether that
party's conduct would support a finding of liability.

Jackson

v, Dabney, 645 P.2d 613, 615 (Utah 1982).

The Record of this appeal shows facts upon which a
reasonable jury could find Rosenthal responsible for some of
the dissipation of the Pepper Estate's assets.

More

specifically, the depositions of both William Shea and
Rosenthal himself establish behavior by Rosenthal which
supports this conclusion.

William Shea stated in his deposition that Rosenthal was
responsible for errors in the profit figures for PAMCO, one of
the Estate business entities.

He further testified that these

errors resulted in improper bonuses and profit-sharing
contributions being paid to Rosenthal and others, errors which
depleted PAMCO1s assets.

See Exhibit "A-ll" attached hereto in

the Addendum, William Shea Deposition at 93-94, 123-24, R. at
1416.
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Rosenthal's own deposition parallels the testimony of
William Shea.

Rosenthal testified in his deposition about a

letter written to him by William Shea on June 23, 1983 (the
"Letter"), see R. at 1414.

In the Letter, Shea stated that

certain interest expenses were improperly charged to the Estate
when they should have been charged to PAMCO.

As a result, the

income of PAMCO was overstated and bonuses and profit-sharing
contributions were improperly paid, thereby decreasing the
business' assets which decreased the Estate assets.

On pages

113 through 120 of this deposition, Rosenthal acknowledges the
fact that he participated in these improper charges, R. at
1414, p. 114 1. 3-5, that these charges increased his bonuses,
R. at 1410, p. 120 1. 2-8, and fails to explicitly dispute his
own culpability in the matter, R. at 1414, p. 119 1. 14, p. 120
1. 1.

For convenience, the June 23, 1981 Letter is attached

hereto in the Addendum as Exhibit "A-12", and pages 113-120 of
the Fred M. Rosenthal Deposition are attached hereto in the
Addendum as Exhibit "A-13".

Because there remain in dispute genuine issues of material
fact regarding Rosenthal's possible liability as general
manager of the Estate businesses, the district court erred in
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granting summary judgment to Rosenthal, and its decision should
be reversed.

POINT II.
THE FINALITY AND FORM OF THE ROSENTHAL ORDER WAS IMPROPERLY
ENTERED BY THE DISTRICT COURT IN THAT IT SHOULD BE MADE
CONTINGENT UPON THE FINALITY OF THE ZIONS ORDER.

It would have been proper for the district court to have
granted Rosenthal's motion for summary judgment because the
court had previously entered the Zions Order.

The Rosenthal

Order must reflect this relationship, however, in order to
allow Zions to proceed on its indemnity claims against
Rosenthal in the event the Zions Order is overturned on appeal.

The claims which were dismissed against Zions in the Zions
Order alleged that Zions dissipated the Estate's assets.
Zions' claims against Rosenthal allege that this dissipation
was due, at least in part, to Rosenthal's mismanagement of the
Estate businesses.

It then follows that the Rosenthal Order

should be made contingent upon the Zions Order becoming a
final, non-appealable order.

It was error for the District

Court to do otherwise by entering the Rosenthal Order as being
independent of any other order.

• 13 -

The purpose of our court system, as stated in the Utah
Rules of Civil Procedure, is to secure the just determination
of every action.

U.R.C.P. 1(a) (1985).

If this court were to

affirm that the Rosenthal Order should be entered as
independent of the Zions Order, then a great injustice would be
imposed upon Zions.

Zions1 ability to claim indemnification

from Rosenthal would be forever barred even if the Zions Order
is overturned.

This would subject Zions to liability for which

corresponding claims for indemnification against Rosenthal
would be barred.

Where there remain in dispute genuine issues

of material fact, such a result is most unjust.

CONCLUSION

Based on the record in this case, it is apparent that there
are genuine issues of material fact which remain in dispute
regarding Rosenthal's potential liability for indemnification
to Zions for his responsibility for the dissipation of the
Estate assets.

As a result, Zions respectfully requests that

the Court reverse the September 9, 1985 order of summary
judgment entered by the district court.

The order can be

either vacated or it can be amended to provide that its
finality is contingent upon the finality of the Zions Order.
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In either way, Zions' claim for indemnification against
Rosenthal is preserved in the event the Zions Order is reversed
on appeal.

DATED:

Ap ril_3_. 1986

Respectfully Submitted,
CALLISTER, DUNCAN & NEBEKER
GARY R. HOWE
CHARLES M. BENNETT
SHERYL L. SIMPSON
By
Sheryl LLj Simpsoi
Attorneys for Third-Party
Plaintiff-Appellant, Zions First
National Bank
CDN1907S
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CERTIFICATE OF SERVICE

I hereby certify by the undersigned that four (4) copies of
the foregoing BRIEF OF THIRD-PARTY PLAINTIFFS-APPELLANTS, ZIONS
FIRST NATIONAL BANK were served by mail, postage fully prepaid
on this

day of April, 1986, to the following:

BERNARD L. ROSE
Attorney for Respondent
Fred M. Rosenthal
32 Exchange Place, Suite 404
Salt Lake City, Utah 84111
Edward S. Sweeney
J. Peter Mulhern
BIELE, HASLAM & HATCH
50 West Broadway, 4th Floor
Salt Lake City, Utah 84101
CALLISTER, DUNCAN & NEBEKER

JhiJ^
Sheryl( IL. Simpson
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FILED IN CLERKS CFFiCE
Salt Lakv Co, " ?\ Ujgfr

EXHIBIT A - l

JUN 141985
H^Hcpn Hindtay. p s ^ ^ o L,JSI C W ;

ay^Lu^s,* ^ ^ _
.-X&.
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT O^outy^V
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
PHILLIP C. PEPPER, an Arizona
resident, et al.,
Plaintiffs,
vs
ZIONS FIRST NATIONAL BANK,
NA, et al,
Defendants.
MEMORANDUM DECISION
CIVIL NO. C 82-2779
ZIONS FIRST NATIONAL BANK,
NA, et al,
Third-Party Plaintiffs,
vs .
STEWART A. PAPPER, a Nevada
resident, et al
Third-Party Defendants.
matter of Plaintiffs1 Objections to Defendants1 Proposed

The
Order
on

of

the

Partial
10th

appearing
and

on

Charles

Summary Judgment came on regularly for hearing

day of June, 1985, with J. Peter Mulhern, Attorney,
behalf

of

M. Bennett,

Plaintiff

and

Attorneys,

the defendant Zions First National Bank.
argued

and

submitted

and

thereafter

with Jeffrey L. Shields
appearing

on

behalf

of

The matter was presented
the

issues

and decision

thereon taken under advisement by the Couitt.
- 18 7 vO

PEPPER, ET AL V. ZIONS, ET AL

PAGE TWO

The

Court

the

the

objections,

having

defendants
and

in

denied

considered
for

reasons

Opposition

and

that

MEMORANDUM DECISION

matter

stated

in

now

determines

the

that

memorandum of the

to the Objections, should be overruled

the

Proposed

Order

of

Partial

Summary

Judgment should be entered as submitted.

The matter of defendants

Motion

for

subsequently

because

of

Partial
the

Summary

foregoing

Judgment

ruling,

determined

to

filed
be

is,

moot and

therefore no ruling is submitted thereon.
The
for
heard

Motion

Summary
and

of

the

Judgment

taken

under

third-party
for

defendant

Dismissal

advisement

by

having
the

Fred

Rosenthal

previously

Court

is

been

herewith

granted.

Dated this 13th day of June, 1985.

BY THE COURT;

0

ATTEST
H. DIXON HINDLEY

Copies mailed t o c o u n s e l .

cier*
Deputy

-

19
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Clerk

EXHIBIT A-2
FILED \H CLERK'S OFFICE
Salt Lake County Utah

S A M U E L BERNSTEi N
Attorney for Petitioner
Suite 920 Boston Building
Salt Lake C i t y , Utah 84111
Telephone: 532-2666

FEB 1 7 1976
sy

Deputy Clerk

I N THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
I N A N D FOR SALT LAKE COUNTY, STATE OF UTAH
PROBATE DIVISION

In the Matter of the Estate
)
of
)
JEROME B. PEPPER,
>

PETITION AUTHORIZING EXECUTOR
TO CONTINUE THE OPERATION OF
CORPORATIONS I N WHICH DECEDENT
OWNED CONTROLU NG STOCK
INTEREST OR SUBSTANTIAL STOCK
INTEREST.

Deceased.
Probate No. 62746
The Petition of Zions First National Bank of Utah, N . A . , respectfully
shows:
1.
j

That your petitioner is the duly appointed, qualified and acting

executor of the estcte of JEROME B. PEPPER, deceased.
2.

That the decedent, for many years, Y/GS engaged in the scrap iron

business through various corporations; that the names and addresses of said corporations, and the percentage of stock owned by the decedent in said corporations are
as follows:
Name and Address

Percentage of Stock Owned
by Decedent

Pepper's A l l i e d Steel Company
Salt Lake C i t y , Utah

100%

Pepper's A l l i e d Metals Company
Salt Lake C i t y , Utah

100%

Northern Iron and Metals Company
Boise, Idaho

66-2/3%

Rockwest Steel Corporation
Salt Lake C i t y , Utah

50°,

A l l i e d Metals Company, Inc.
Ogden, Utah

50%

3.

That said decedent was associated with said corporations for many

years as their chief executive officer and general manager; that said corporations

that your petitioner be authorized and empowered to continue the operations of said
corporations as going businesses.
4.

That in order to continue to operate the business of each of said

corporations it is necessary that your petitioner appoint a person to replace the
decedent in the conduct and operation thereof; that one Fred M # Rosenthal has bee
associated with the decedent in the operation of said corporations for approximately
twenty (20) years; that he is a knowledgeable person, competent in all respects to
represent the estate in the business of said corporations.
5.

That in representing your petitioner as Executor of the estate of

Jerome B. Pepper, deceased, the Court should make and enter it's order herein
authorizing and empowering the said Fred M , Rosenthal to cause meetings to be
held of the board of directors of each corporation, whereby he is appointed the
general manager of each ccporation, with the usual duties and authority incident
to such position.
WHEREFORE, your petitioner prays that the Court enter an order as
follows:
1.

That Zions First National Bank of Utah, N . A . , as Executor of the

estate of Jerome B. Pepper, deceased, be authorized and empowered to continue
the operations of the following corporations, namely:

Pepper's Allied Steel Compai

of Salt Lake City, Utah; Pepper's Allied Metals Company, of Salt Lake City, Utar
Northern Iron and hAetah Company, of Boise, Idaho; Rockwest Steel Corporation
of Salt Lake City, Utah; and Allied Metals Company, I n c . , of Ogden, Utah; each
corporation as a going business.
2.

That your petitioner be authorized and empowered to appoint Fred W

Rosenthal to represent Zions First National Bank of Utah, N . A . as Executor of the
estate of Jerome B. Pepper, deceased, in operations of said corporations; that the
said Fred M . Rosenthal arrange to be appointed general manager of each of said
corporations, with usual and customary duties and authority incident to such positio
DATED this

/ ?

/

- day of February, 1976.
FIRST NATIONAL BANK OF UTAH,

..

-7

_-?/

N.A.

-A-

STATE OF UTAH

)
)

S5.

COUNTY OF SALT LAKE )
TROY T H O R N T O N , being first duly sworn, on oath, deposes and says:
That he is an officer of Zions First National Bank, N . A . , the petitioner in the
above entitled matter, to wit, it's Trust Officer; that as such he has read the foregoing Petition Authorizing Executor to Continue the Operation of Corporations in
Which Decedent Owned Controlling Stock Interest or Substantial Stock Interest,
knows the contents thereof and that the same is true of his own knowledge, except
as to tho&e matters therein stated on information and belief, and as to those matters,
he believes them to be true.

./-

j

,*.
Tr

°y

- ^ ^
Thornton

SUBSCRIBED and sworn to before me this / / ~

day of February, 1976.

&OsZcd'-*k'S
Notary Public

Residing at Salt Lake City, Utah
My Commission Expires:

/

EXHIBIT A - 3
H1LED IN CLERK'S OFFICE
SAMUEL BERNSTEIN
Attorney for Petitioner
Suite 920 Boston Building
Salt Lake City, Utah 84111
Telephone: 532-2666
Attorney for Petitioner

Salt Lake County Utah

r C B l V 1976

U5rk 3rd 0»«t. Court

Deputy Cl«rk

I N THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
I N AND FOR SALT LAKE COUNTY, STATE OF UTAH
PROBATE DIVISION

In the Matter of the Estate

Probate No. 62746

of
JEROME B. PEPPER,
Deceased,
)

ORDER WITH REFERENCE TO NOTICE OF
HEARING O N PETITION AUTHORIZING
EXECUTOR TO CONTINUE THE OPERATlOr
OF CORPORATIONS I N WHICH DECEDENT
OWNED CONTROLLING STOCK INTEREST
OR SUBSTANTIAL STOCK INTEREST.

The Court having read and fully considered the verified petition of Zicns
First National Bank of Utah, N , A . ,

Executor of the Estate of Jerome B. Pepper,

deceased, praying for an Order Authorizing Executor to Continue the Operation of
Corporations in which Decedent Owned Controlling Stock Interest or Substantial
Stock Interest, and it appearing to the Court that said corporation have been
profitable and said Petition should be granted;
N O W , THEREFORE, Notice of Hearing on said Petition Authorizing
Executor to Continue the Operation of Corporations in which Decedent Owned
Controlling Stock Interest or Substantial Stock Interest

is now given in open court,

and
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that lawful, good
and sufficient notice of hearing on said Petition Authorizing Executor to Continue
the Operation of Corporations in which Decedent Owned Controlling Stock Interest
or Substantial Stock Interest has been given and no further notice of said hearing
need be given,
DATED this

/ 7

day of February, 1976.
BY THE COURT:

ATTEST
W, 8TBRUNO BVAKH
BY ..,

*2*z^sA

Dtputy Clark

/?
'tsTsktL^D

DGE

*^S<

'-TAr-z*"*
" ^

EXHIBIT A-4

, OrF'.C
py: ! a!-.« Cc^

OCT

;> 1031

NARRVEL E. HALL of
'* "
RAY, QUINNEY & NEBEKER
Attcrnevs .Cor Er.tatc of Jerome B. Fepper, Deceased
400 Deseret Building
Salt Lake City, Utah 84111
Telephone: 532-1500
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

In the matter,of the Estate of
JEROME B. PEPPER,
Deceased,

ORDER APPROVING FIRST AND
FINAL ACCOUNT, APPROVING
FINAL SETTLEMENT AND
DISTRIBUTION; AND RATIFYING AND APPROVING
ACTS INCLUDING SALE OF
INTEREST IN BUSINESS.
Probate No. 62746

The petition of Zions First National Bank for approval of
First and Final Account for final settlement and distribution; for
ratification and approval of acts including sale of interest

in

business, corning on regularly to be heard, it appearing to the
Court that due and legal notice has been given to all interested
parties as required by law, and no person appearing in opposition
thereto, the Court finds:
1.

The above named decedent died on January 18, 1976, a

resident of Salt Lake County, State of Utah, and thereafter
petitioner was duly appointed and is now the qualified and acting
Personal Representative of the estate of said decedent.
2.

Petitioner, as the personal representative of the

decedent, has collected and managed the assets of the estate; has
filed an inventory herein; has published notice to creditors; has
paid all lawful claims of the decedent's creditors against the
estate except for two claims as explained in paragraph 3 below;
has elected to pay a portion the federal estate tax determined to
be owed by the estate in the amount of $283,891.40 in installments
(of which $91,6 58.00 remains unpaid); has obtained consent of the

- 24 *AY. OUIK'KKY V NCItECLR

State Tax Commission to pay a portion of the Utah Inheritance Tax
of $157,830.00 in installments over a five-year period (of which
$46,698.00 remains unpaid); and ha3 performed all acts required of
a Personal Representative by the laws of this state pertaining to
estates of decedents.
3.

The time for presenting claims which arose prior to

the death of the decedent has expired, all claims except for a
pledge to Congregation Kol Ami, (which petitioner has arranged to
pay in installments) and a claim of Peppers Allied Metals Company
which will be settled in the course of liquidation of the latter
corporation, have been paid; and there are no contingent, unliquidated or future claims against the estate.

There is no necessity

to further delay distribution of the estate until the remaining
claims, Utah inheritance tax and Federal Estate Tax have been paid
in full.

The assets remaining in the estate are not sufficient to

pay said remaining obligations in any event.

The petitioner, in

its capacity as Trustee under a trust agreement entered into with
the decedent, Jerome B. Pepper, on April 15, 1975 (during his
lifetime), is the sole devisee and beneficiary of all of the
rest, residue and remainder of the estate properties.

The

remaining death tax and pledge installment obligations should be
paid by Petitioner out of trusts created under said agreement.
Petitioner, as such Trustee, therefore, hereby assumes said
obligations of the estate.

The $427,036.34 open account balance

owed to Peppers Allied Metals Company

(a corporation controlled by

the estate, which is presently in liquidation) is partially offset
by a payable from said corporation to the trust as set forth in
paragraph 8 below.
4.

Petitioner has filed its first and final accounting

of its administration of this estate.

Said accounting, consisting

of a summary and schedules 1 through 11C, is attached to the
petition as Exhibit A and by reference made a part hereof.

-2RAY. QUINWEY V NEBEKEK
«00 DtMrrt BuiMt*(
5*IT L»«« C U T

-

25 "-

I

5.

,!

As shown on schedules 7A and 8 of said accounting, on

the 18th day of May, 1981, petitioner, in its capacity as Personal

,i Representative, distributed to itself, in its capacity as Trustee
under said agreement dated April 15, 1975 the decedent's interest
'

as a co-venturer

|j

6.

in the Learner-Pepper Company.

On the 28th day of May, 1981, Petitioner, in its

I

capacity as such Trustee, entered into an agreement, as Seller,

i

with Hugo Neu Steel Products, Inc., a Massachusetts Corporation,

I
I

as Buyer, for sale to the Buyer of decedent's interest in the

J

Learner-Pepper Company for $1,000,000.

I

to adjustment to reflect additional facts, if any, disclosed by an

The sale price is subject

audit of the books of Learner-Pepper Company pursuant to the Joint
I

Venture Purchase Agreement executed by the parties to said sale, a
copy of which is attached to the petition as Exhibit B and by
reference made a part thereof.

All adult beneficiaries of said

trust consented in writing to said sale.
|
I

Copies of their consents

are attached to the petition as Exhibits C-1 through C-5 inclusive
and are by reference made a part thereof.

i

|

7.

•

On the 22nd day of April, 1981, Petitioner, in its

capacity as Personal Representative, on behalf of the Estate as

l

J controlling shareholder of Peppers Allied Metals Company, a Utah
II
•I Corporation, together with the other shareholders, caused said
j

company to adopt a plan of liquidation, a copy of which is

i
I

attached to the petition as Exhibit D and by reference made a part

'} thereof.

In accordance with said plan of liquidation and under

} Petitioner's direction, the officers of Pepper Allied Metals
| Company, on May 28, 1981, caused that company, as Seller, to sell
to Hugo Neu Steel Products, Inc., as Buyer, all of the fixed
assets of its Ogden, Utah, scrap metals recycling operation for
it $88,352.00, pursuant to an Asset Purchase Agreement, a copy of
i! which is attached to the petition as Exhibit E and by reference
I1 made a part thereof.

!i
I
I

-3-

I

I

KAY

OUINNEY h» ^EBEKER

I

*tt>* IVxtvi Ouildinf

'
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3.

In connection with the sale transactions described in

Paragraphs 6 and 7 above, Petitioner, in its capacity as Trustee,
"•'*<) a portion oC the proceeds of the sale of the Learner-Pepper
^mpany Joint Venture interest to purchase, from the Utah Copper
division, Kennecott Metals Company, a debt of Peppers Allied
Metals company in the amount of $225,019.36, and from Teledyne
N

^ionalr

a

§24,356.22.

debt of Peppers Allied Metals Company in the amount of
Purchase of these obligations was required by Hugo

Ncu steel Products, inc., the Buyer, as a condition to closing the
sales transactions.

Copies of two checks drawn by Petitioner on

-oid Trust account to the respective Assignors of said debts are
attached to the petition as Exhibit "F" which is by reference made
a

Part thereof.
9.

a

H

Petitioner's accounting should be approved, and

of petitioner's acts in the administration of the estate,

including those described in paragraphs 5 and 7 above, should be
ratified and approved.
10.

Those acts of petitioner performed, in its capacity

as Trustee in its administration of said Trust, which are
described in paragraphs 6 and 8 above should be ratified and
approved.

THEREFORE, it is ORDERED, ADJUDGED and DECREED that:
a.

The final account of petitioner which is
attached to the petition, together with all
acts of petitioner in the administration of the
estate be and are hereby approved and ratified;
petitioner be and is hereby authorized and
directed to distribute and transfer title to
the assets of the estate to petitioner as
Trustee^under said Trust Agreement dated April
15, 1975, to be held, administered and
distributed in accordance with the provisions
of said Trust Agreement, and, after petitioner
has made such final settlement and distribution
and has filed petitioner's receipts herein,
petitioner shall be discharged and the
administration of this estate closed.

b.

The acts of petitioner performed in
administering said trust which are described
herein be and are hereby ratified and approved.

KAY. OUINNK.Y V NEBEKER
S*IT

L««c CITT

fi
Petitioner as Trustee be and is hereby
authorized and directed to pay the remaining
pledge obligation, the Federal Estate Tax and
Utah Inheritance Tax obligations and any
remaining balance of the Peppers Allied Metal*
Comp"a~ny open account not otherwise disposed of
in the course of liquidation of that corporation out of the Trusts created under said Trust
Agreement dated April 15, 1975.

DATED t h i s

ATTEST

/

day of

/C> •/&&*'/*- , 1981.
B^T THE COURT

District Judge

W STERLING EVANS
Clerk

py

T

-5KAY. QUINNeY V NEBEKER
400 Dtwt*< Bu.Wmj
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EXHIBIT A-5
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CALLISTER & NEBEKER
GARY R. HOWE (A1552)
! CHARLES M. BENNETT (A028 3)
|| JEFFREY L. SHIELDS (A2947)
jj Suite 800 - Kennecott Building
'i Salt Lake City. Utah 84133
Telephone: (801) 531-7676
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Attorneys for Defendant
Zions First National Bank
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
*

*

* *

* *

*

PHILIP C. PEPPER, an Arizona
resident, et al.,
Plaintiff,

ORDER OF PARTIAL SUMMARY
JUDGMENT

vs
(Honorable James S. Sawaya)
ZIONS FIRST NATIONAL BANK,
i! N. A. et al. ,
Civil No. C-82-2779
Defendant

ZIONS FIRST NATIONAL BANK,
N.A. ,
Third Party Defendant,
vs
STUART A. PEPPER, a Nevada
resident, et al.,
Third Party Defendant,
*

*

*

- 29 -

*

*

* *

The motion of Zions First National Bank ("Zions") for
iPartial Judgment on the Pleadings or in the alternative, for
Partial Summary Judgment came before the Court, the Honorable
James S. Sawaya presiding, on the 6th day of May, 1985 at 2:00
I p.m.

Charles M. Bennett, Gary R. Howe and Jeffrey L. Shields,

of and for Callister & Nebeker, appeared on behalf of
I defendant, Zions First National Bank.

Edward s. Sweeney and J.

I Peter Mulhern, of and for Biele, Haslam & Hatch, appeared on
behalf of the plaintiffs, Phillip C. Pepper, guardian and
conservator of Fannie N. Pepper, Phillip C. Pepper and Frances
T. Morgan.

H. Michael Keller, of and for VanCott, Bagley,

J Cornwall & McCarthy, appeared on behalf of third party
[defendants, Charles H. Foote and Fox & Co.

Bernard L. Rose

jappeared on behalf of third party defendant, Fred M. Rosenthal.

The Court heard the argument of Mr. Bennett in favor of the
motion and the argument of Mr. Mulhern and Mr. Sweeney in
opposition to the motion.

No other parties argued the motion.

The Court also considered the memoranda of counsel on the
motion.

Thus, having been fully advised in the premises, the

Court entered its minute entry of May 6th, 1985 granting Zions'
motion.

2 -

- 30 -

\K

j

Thereafter, Zions submitted a proposed order pursuant to

! Rule 2.9 and plaintiffs filed their objection to the scope of
t

i

j the proposed order.

Memoranda was submitted by plaintiffs and

J Zions in support of their respective positions.

A hearing was

held on June 10, 1985 at 2:00 p.m. and the Court heard the
| argument of counsel.

Thus, having been fully advised in the

[matter, the Court finds and rules as follows:

1.

The plaintiffs have expressly chosen not to seek to

set aside or vacate the order of the Honorable G. Hal Taylor,
I in Probate No. 62746, the Estate of Jerome B. Pepper, dated
October 8, 1981 (the "October 8, 1981 Order").

I

2.

Accordingly, the October 8, 1981 Order remains res

judicata as to all of plaintiffs' claims against Zions First
INational Bank which fall within the purview of the October 8,
!l981 Order.

3.

All of the plaintiffs1 claims in their first cause of

iaction (paragraphs 50 through 69 of the plaintiffs' Second
Amended Complaint, dated December 7, 1982) fall within the
'purview of the October 8, 1981 Order and should be dismissed.

- 3
•* ^
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4.

All of the plaintiffs' claims in their second cause of

action (paragraphs 70 through 86) fall within the purview of
the October 8, 1981 Order and should be dismissed.

5.

Paragraphs 106 through 108 of the plaintiffs' fifth

cause of action fall within the purview of the October 3, 1981
Order and should be dismissed.

6.

Since there is not just reason for further delay and

j since this Order constitutes a final order as to plaintiffs1
jfirst and second causes of action (and related parts cf
;plaintiffs' fifth cause of action) it is proper for this Order
j! to issue pursuant to U.R.C.P. Rule 54(b).

i|
NOW, THEREFORE, it is hereby ordered:

1.

All of plaintiffs1 claims which fall within the

purview of the October 8, 1981 Order are hereby dismissed with
prejudice.

Those claims are encompassed in paragraphs 50

through 69, 70 through 86, 106 through 108 of the plaintiffs'
Second Amended Complaint, dated December 7. 1982.

- 4

i^bO

11

I;

2.

This Order shall constitute a final order pursuant to

U.R.C.P. Rule 54(b).

DATED

985

By The Court:

/ ?

T#€~~Konorable Jameses . Sawaya

ATTEST
H. DIXON HINDLEY

CN2239B

Cier!< .

O^
8^as=

^^-rT^A^,/
Deputy Clerk

•J

-

5 -
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the
foregoing ORDER OF PARTIAL SUMMARY JUDGMENT was mailed, postage
fully prepaid this 18th day of June, 1935, to the following:

John S. Chindlund, Esq.
James A. Boevers, Esq.
PRINCE. YEATES & GELD2AHLER
424 East Fifth South, Third Floor
Salt lake City. Utah 84111
Leslie L. Miller, Esq.
10 Luhr Arcade
11 West Jefferson
Phoenix, Arizona 85003
Donald C. Hughes, Jr., Esq.
HUGHES & JOHNS
2411 Kiesel Avenue, Suite 101
Ogden, Utah 84401
Bernard L. Rose, Esq.
32 Exchange Place, Suite 404
Salt Lake City, Utah 84111
Leonard J. Lewis, Esq.
H. Michael Keller, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
P.O. Box 3400
Salt Lake City, Utah 84110-3400
Edward S. Sweeney, Esq.
J. Peter Mulhern, Esq.
BIELE. HASLAM & HATCH
50 West Broadway, Fourth Floor
Salt Lake City, Utah 84101

*jtia/i&2t QJC&>
-

- 34 -
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EXHIBIT

A-6
.'. E>';!<':. OFFICE
•":•:•.'« IY. UTAH

JUH 27 4
H. m^ •

CALLISTER & NEBEKER
GARY R. HOWE (A1552)
CHARLES M. BENNETT (A0283)
JEFFREY L. SHIELDS (A2947)
Suite 800 - Kennecott Building
Salt Lake City. Utah 84133
Telephone: (801) 531-7676

no FM # 8S
• * CtcRK

DEPUTY CLEfiX

Attorneys for Defendant
Zions First National Bank
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
*

* * * * *

*

PHILIP C. PEPPER, an Arizona
resident, et al.,
Plaintiff,

OBJECTIONS TO PROPOSED ORDER
OF FRED ROSENTHAL

vs.
(Honorable James S. Sawaya)
ZIONS FIRST NATIONAL BANK,
N.A. et al.,
Civil No. C-82-2779
Defendant

ZIONS FIRST NATIONAL BANK,
;N.A.,
Third Party Defendant,
vs
STUART A. PEPPER, a Nevada
resident, et al.,
Third Party Defendant,
*

* * * * *

- 35 -

*

Defendant, Zions First National Bank ("Zions"), by and
through its attorneys of record, Callister & Nebeker, objects
to the Order of Summary Judgment submitted by Bernard L. Rose
on June 24, 1985, on behalf of third party defendant, Fred M.
Rosenthal.

The reason Zions objects is because Zions believes

that Fred Rosenthal's motion for summary judgment was granted
because Zions* motion for partial summary judgment was
granted.

If Zions is correct, Fred Rosenthal's order of

summary judgment should reflect this fact.

DATED:

June 0^1

, 1985.

Respectfully submitted,
CALLISTER & NEBEKER

^

BV

^

^

Attorneys fc/rTJefendant,
Zions First National Bank
CN2413B

- 2 -

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the
foregoing OBJECTIONS TO PROPOSED ORDER OF FRED ROSENTHAL was
mailed, postage fully prepaid thiscjT\VW day of June, 1985, to
the following:

John S, Chindlund, Esq.
James A. Boevers, Esq.
PRINCE, YEATES & GELDZAHLER
424 East Fifth South. Third Floor
Salt lake City, Utah 84111
Leslie L. Miller. Esq.
10 Luhr Arcade
11 West Jefferson
Phoenix, Arizona 85003
Donald C. Hughes. Jr., Esq.
HUGHES & JOHNS
2411 Kiesel Avenue, Suite 101
Ogden. Utah 84401
Bernard L. Rose, Esq.
32 Exchange Place, Suite 404
Salt Lake City, Utah 84111
Leonard J. Lewis, Esq.
H. Michael Keller, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
P.O. Box 3400
Salt Lake City, Utah 84110-3400
Edward S. Sweeney, Esq.
j. Peter Mulhern, Esq.
BIELE. HASLAM & HATCH
50 West Broadway, Fourth Floor
Salt Lake City, Utah 84101

, r--,n

&Att/lJbJSi; A - /

/ £*

A.4 .>. X.
BERNARD L. ROSE - #2798
32 Exchange Place, Suite 404
Salt Lake City, UT 84111
Telephone: (801) 355-188 8

rQSU^^Q^^

Attorney for Third-Party Defendant
Fred M. Rosenthal
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
PHILLIP C. PEPPER, an Arizona
resident, et al.,
Plaintiffs,

ORDER OF SUMMARY
JUDGMENT

vs.
ZlONS FIRST NATIONAL BANK,
N.A. et al.,

(Honorable James S. Sawaya)

Defendants.
ZIONS FIRST NATIONAL BANK,
N.A.,
Third Party Plaintiff,

Civil No. C-82-2779

vs.
STUART A. PEPPER,
resident, et al.,

a Nevada

Defendants.
The Motion for Summary Judgment of Third-Party
Defendant, Fred M. Rosenthal praying dismissal with
prejudice of the Third-Party Complaint of Zions First
National Bank N.A., Defendant/Third-Party plaintiff, in the
above-entitled action came before the Court on the 3rd day
of June, 1985, at 2:00 o'clock p.m.

Bernard L. Rose

appeared on behalf of Fred M. Rosenthal, and Charles M.
- 38 -

o T-4

Bennett, Garry Howe and Jeffrey L. Shields of and for
Callister and Nebeker appeared on behalf of Zion's First
National Bank.
The Court heard argument of the attorneys for and on
behalf of their respective parties and also considered the
memoranda of counsel on the motion.
Having thereby been fully advised in the premises, the
Court finds and rules that Third-Party Defendant is entitled
to entry of final judgment against the Third-Party Plaintiff
in favor of Third-Party Defendant, Fred M. Rosenthal, and
such judgment is independent of, and in no way contingent
upon, separate and other orders entered herein as they may
relate to other parties.
IT IS NOW, THEREFORE, ORDERED AND ADJUDGED:
1.

The Motion of the Third-Party Defendant, Fred M.

Rosenthal for Summary Judgment to Dismiss be, and the same
hereby is, granted.
2.

The Third-Party Complaint of Zion's First National

Bank and its Causes of Action against Third-Party Defendant,
Fred M. Rosenthal be, and the same hereby are, dismissed
with prejudice.
DATED this

/

day of <^%*re,/1985.
BY THE COURT:

Filed with the
Clerk of the Court
on June
, 1985.

KOKtaAB^E JAMES S. S AWAY A

ATTEST
H. DIXON HIN3L3T

CERTIFICATE OF MAILING
I hereby certify that I caused to be mailed a true and
correct copy of the foregoing, Order of Summary Judgment,
postage prepaid, this

s

'^>

day of June, 1985, to the

following:
John S. Chindlund, Esq.
James A. Boevers, Esq.
PRINCE, YEATES & GELDZAHLER
424 East Fifth South, Third Floor
Salt Lake City, Utah 84111
Leslie L. Miller, Esq.
10 Luhr Arcade
11 West Jefferson
Phoenix, Arizona 85003
Donald c. Hughes, Jr., Esq.
HUGHES & JOHNS
2411 Kiesel Avenue, Suite 101
Ogden, Utah 84401
Gary R. Howe, Esq.
Charles M. Bennett, Esq.
Jeffrey L. Shields, Esq.
CALLISTER & NEBEKER
Suite 800, Kennecott Building
Salt Lake City, Utah 84133
Leonard J. Lewis, Esq.
H. Michael Keller, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
P.O. Box 3400
Salt Lake City, Utah 84110-3400
Edward S. Sweeney, Esq.
J. Peter Mulhern, Esq.
BIELE, HASLAM & HATCH
50 West Boradway, Fourth Floor
Salt Lake City, Utah 84101

^Bernard L. Rose

-3-
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SEP 9 1935
CALLISTER & NEBEKER
GARY R. HOWE (A1552)
I CHARLES M. BENNETT (A0283)
{JEFFREY L. SHIELDS (A2947)
(Suite 800 - Kennecott Building
{salt Lake City, Utah 84133
;Telephone: (801) 531-7676

I.C^UK^VXTS

Attorneys for Defendant
I Zions First National Bank
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

PHILIP C. PEPPER, an Arizona
resident, et al. ,
AMENDED ORDER OF
SUMMARY JUDGMENT

Plaintiff,
vs.
ZIONS FIRST NATIONAL BANK,
N. A. e t a 1. ,
Defendant

(Honorable James S. Sawaya)
ZIONS FIRST NATIONAL BANK,
N.A. ,

Civil No. C-82-2779

Third Party Defendant,
vs.
STUART A. PEPPER, a Nevada
resident, et al.,
Third Party Defendant,
X

*

*

*

*

*

*

The Motion for Summary Judgment of Third-Party Defendant,
Fred M. Rosenthal praying dismissal with prejudice of the
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{i

j Third-Party Complaint of Zions First National Bank N.A. ,
l|Defendant/Third-Party Plaintiff, in the above-entitled action
i|

{'came before the Court on the 3rd day of June, 1985, at 2:00

|j

'(o'clock p.m.

Bernard L. Rose appeared on behalf of Fred M.

[(Rosenthal, ("Rosenthal 0 ) and Jeffrey L. Shields of and for
iiCallister & Nebeker appeared on behalf of Zions First National
iJBank ("Zions").

J|

The Court heard argument of the attorneys on behalf of

their respective clients and also considered the memoranda of
['counsel on the motion.

The Court took the matter under

jadvisement, pending the Court's resolution of plaintiffs'
iiobjections to Zions' Proposed Order of Partial Summary Judgment
ii

''dismissing plaintiffs 1 first and second causes of action
h
II
! against Zions. The Court entered its Memorandum Decision
i;

j i g r a n t i n g R o s e n t h a l ' s m o t i o n on J u n e 1 3 , 1 9 8 5 .
i j

|

On June 2 4 . 1985, Rosenthal submitted a proposed Order.

On

I June 2 7 , 1985, Zions submitted its objections thereto.

On July 1, 1985, the Court entered its Order granting
I summary judgment, and recited that the judgment was independent
!of all other Orders as set forth in Rosenthal's proposed Order.

jj
I'
f

- 2-

!

II
;i

!i
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Thereafter, Zions submitted its motion under Rule 59(a)(7)
J to amend the Order and to certify the Order as amended under
Rule 54(b).

A hearing was held on August 26, 1985, Charles M.

Bennett appearing for Zions and Bernard L. Rose appearing for
iRosenthal.

The Court agrees that the Order of July 1, 1985

should be amended but only to show that there is no just reason
for delaying the entry of the Order as a final Order.

IT IS NOW, THEREFORE, ORDERED AND ADJUDGED:

1

1.

The Motion of the Third-Party Defendant, Fred M.

Rosenthal for Summary Judgment be, and the same hereby is,
granted.

The granting of this motion is independent of all

other orders herein.

2.

Pursuant to Rule 54(b), this Order shall be a final,

appealable Order.

3.

The Third-Party Complaint of Zions First National Bank

and its Causes of Action against Third-Party Defendant, Fred M.
Rosenthal, be and the same hereby are, dismissed with prejudice.

- 3 -
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DATED this

J— day of September, 1985.

BY THE COURT:

HONORABLE JAMES S. SAWAYA

ATTEST
APPROVED AS TO FORM:

H. DIXON H1NDLEY
Clork

\

-M<3
-Bernard L. Rose '''
CN2464B

C/eqary Clerk

CERTIFICATE OF MAILING

j

I hereby certify that a true and correct copy of the

l|foregoing AMENDED ORDER OR SUMMARY JUDGMENT was mailed, postage
fully prepaid this

(gVVx day of September. 1985, to the

following:

John S. Chindlund, Esq.
James A. Boevers, Esq.
PRINCE, YEATES & GELDZAHLER
424 East Fifth South, Third Floor
Salt Lake City, Utah 84111
Leslie L. Miller, Esq.
10 Luhr Arcade
11 West Jefferson
Phoenix, Arizona 85003
Donald C. Hughes, Jr., Esq.
HUGHES & JOHNS
2411 Kiesel Avenue, Suite 101
Ogden, Utah 84491
Bernard L. Rose, Esq.
32 Exchange Place, Suite 404
Salt Lake City, Utah 84111
Leonard J. Lewis, Esq.
H. Michael Keller, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
P.O. Box 3400
Salt Lake City, Utah 84110-3400
Edward S. Sweeney, Esq.
J. Peter Mulhern, Esq.
BIELE, HASLAM & HATCH
50 West Broadway, Fourth Floor
Salt Lake City, Utah 84101

- 45 -

0 .r

fcAHliSlT A - *

•,'.U:"'-! |!

^

f

IRVINE H. BIELE (0547)
ROY G. HASLAM (1410)
EDWARD S. SWEENEY (3168) and tf
J. PETER MULHERN (3667) of
BIELE, HASLAM & HATCH
Attorneys for Plaintiff
50 West Broadway, 4th Floor
Salt Lake City, Utah 84101
Telephone: (801) 328-1666
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AM) FOR SALT LAKE COUNTY, STATE OF DTAH

PHILLIP C. PEPPER, an Arizona
resident, et al,
Plaintiff,
vs.
ZICNS FIRST NATIONAL BANK, N.A.,
et al,

NOTICE O? APPSSL

Defendants and
Counterclaimants.

Civil No. C82-2779
(Judge James S. Sawaya)

ZICNS FIRST NATIONAL EANK, N.A.,
et al,
Third-party Plaintiffs,

vs.
STEWART A. PEPPER, a Nevada
resident, et a l ,
I h i r d - P a r t y Defendants.
Notice i s hereby given t h a t p l a i n t i f f s in the above-captioned matter
appeal to the Utah Suprerne Court frcm the Order of P a r t i a l Summary Judgment
issued pursuant t o Rules 56 and 54(b) of the Utah Rules of Civil Procedure and
entered in t h i s action en July 5, 1985.
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DATED this 11th day of July, 1985.
BIELE, KASLAM & HATCH

J. PETER MULHERN
Attorneys for Plaintiffs

& > _

OETXFICME 0? MAILI3G
I hereby certify that on the 11th day of July, 1985, a copy of the
foregoing Notice of Appeal was mailed, postage prepaid, to the following:
Gary R. Howe
Charles M. Bennett
Jeffrey L. Shields
CALLISTER & NEBEKER
800 Kennecott Building
Salt Lake City, Utah 84133
Leonard J. Lewis
H. Michael Keller
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
P. 0. Eox 3400
Salt Lake City, Utah 84110
Bernard L. Rose
Attorney at Law
32 Exchange Place, Suite 404
Salt Lake City, Utah 84111
John S. Chindlund
PRINCE, YEATES & GELDZAHLER
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Donald C. Hughes, Jr.
Attorney at Law
2411 Kiesel Avenue, Suite 104
Qgden, Utah 84401
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EXHIBIT A-10

CALLISTER, DUNCAN & NEBEKER
GARY R. HOWE (A1552)
CHARLES M. BENNETT (A0283)
Suite 800 - Kennecott Building
Salt Lake City, Utah 84133
Telephone: (801) 530-7300
Attorneys for Defendant and Counterclaimant
Zions First National Bank
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
•x

*

*

PHILIP C . PEPPER, an Arizona
resident , et a l . ,

*

*

*

*

)
NOTICE OF APPEAL

Plaintiff,
vs .
ZIONS FIRST NATIONAL BANK,
N.A., et al. ,

)
(Honorable James S. Sawaya)

Defendant.
Civil No. C-82-2779

ZIONS FIRST NATIONAL BANK,
N.A. ,

)

Third Party Defendant,)
vs .
STUART A. PEPPER, a Nevada
resident. et a l . ,

)

Third Party Defendant.)
*

*

*

- 48 -

*

X

•*" *

NOTICE IS HEREBY GIVEN that Defendant, Zions

First

National

Bank, N.A. , appeals to the Utah Supreme Court from the Order
Granting Summary Judgment to Third Party Fred Rosenthal, issued
pursuant to Rules 54(b) and 56 of the Utah Rules of Civil
Procedure and'enterea in this action on September 9, 1985.

DATED:

October

izi.

1985.

CALLISTER. DUNCAN & NEBEKER
GARY R. HOWE
CHARLES M. BENNETT

By

/&£*Ju
ML Ben£a££

£*a c i e s

Attorneys for Zions First
National Bank
CDN2 501C

- 2 -

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the
foregoing NOTICE OF APPEAL was mailed, postage fully prepaid
this

<-/

day of October, 1985, to the following:

Leslie L. Miller, Esq.
10 Luhr Arcade
11 West Jefferson
Phoenix, Arizona 85003
Donald C. Hughes, Jr., Esq.
HUGHES & JOHNS
2411 Kiesel Avenue, Suite 101
Ogden, Utah 84401
Bernard L. Rose, Esq.
32 Exchange Place, Suite 404
Salt Lake City, Utah 84111
Leonard J. Lewis, Esq.
H. Michael Keller, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
P.O. Box 3400
Salt Lake City, Utah 84110-3400
Edward S. Sweeney, Esq.
J. Peter Mulhern, Esq.
BIELE, HASLAM & HATCH
50 West Broadway, Fourth Floor
Salt Lake City, Utah 84101
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EXHIBIT A-11

through the entire period.
And that would have an effect on the profitability

Q
of PAMCO
A

—

In my country bookkeeper's way, I went back and

determined what the loan balances were month by month and
what the estate balance was month by month, and it appeared
to me that approximately $180,000 that was charged through
the estate's account should have been charged to operations.

Q

PAMCO's operations?

A

PAMCOf s operations.

Q

And this would have an effect on paying bonuses

1 to management, paying —

A

This would effect the management bonuses, the

company profit sharing fund, social security, if it was
affected by the management bonuses, unemployment insurance
and/or anything that dealt with an excessive amount of wages
That wou Id include industrial insurance, liability insurance
and then you would be prepaying income taxes by understating
! your expense and consequently overstating your income.

1

Q

Let me ask you this.

When you say it was charged

against that 302 account, would that mean that the estate
would be taking the interest payment as an expense for the
estate rather than the corporation PAMCO taking them as an
interest expense?
A

I don't know.

93
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Q

It didn't show up on PAMCO

—

A

I'm saying that Charles Foote and his accountants

should have known that that was a proper expense in PAMCO,
and if it was a proper expense in PAMCO, it was an improper
expense in the estate's.
Q

Did you ever talk to Charles Foote about that?

A

Yes.

Q

What was his comment?

A

Three weeks of mumbling.

Q

Where did those conversations take place, Bill?

A

Over the telephone.

Q

And when you say "three weeks of mumbling," would

that

—
A

I never got an answer.

I wrote to Fred who thinks

I don't know what I'm talking about and I didn't get an
answer from him, either.
Q

You say the 302 account, that was listed on PAMCO'

books as an account receivable for PAMCO?
A

To PAMCO.

Q

Now, did PAMCO ever reflect or did they ever receive,

based on your knowledge any interest payments from the
estate as the person who owed the money?
In other words, was the bank paying PAMCO interest]
on the money that they had borrowed from PAMCO
A

—

Not that I know of.

94
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A

Oh 3 yes.

Q

What was Pete Ellison1 s comment?

A

Well 5 I don't really recall at the time, except

his increase in the frustration .In the business down there
as one sink hole after another was reflected where accounts j
that we consi dered to have value didn't have value and it
increased his frustration every 1time that came about.

Q

How about discussions with Charles Foote?

Did

you have any \*;ith him related to this?

A

Rea Lly, I didn't discuss these items with Charles '

Foote at that juncture and haven 't done.

1

Q

Did you discuss these with the Pepper family9

A

Yes

|

I think that any time they have requested

it 1 have given them whatever information I had available — i
or my o pinion about it.

I haven t attempted to —

I've

held no thing 1back.

Q

Did you assist Narrvel

Hall in any way in prepar-

1 ing the first and final petition to close the estate of
j Jerome Pepper ?

A

No.
(Whereupon a discussion was held off the record.)

Q

Let me show you what has been marked as Plaintiff's

Exhibit 1 and ask you to identify it, and if you —

there

! are two pages
|

A

Letter written to Fred Rosenthal on June 23, 1981.

123
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Q

And this is the letter in which you indicated

Fred Rosenthal was requesting why he hadn't received the
$14,000 remaining on his bonus?
A

Yes.

Q

It also sets forth, I believe, the same process

we talked about as far as the charging of interest to the
estate's open account and the line of credit and the inventory problem that you foresaw at the Ogden yard?
A

Yes.
MR. VAN WAGONER:

Can I ask you a question?

I

notice on the exhibit that it has today's date, but it also
has four other letters, RS, NP." Do you know what that
means?
THE REPORTER:

Yes. Those are my initials, RS,

and Notary Public.
Q

(By Mr. Sweeney)

Let me show you what has been

marked as Plaintiff's Exhibit 3 for your deposition and ask
you if you can identify that.
A

Yes.

It's a memorandum which I made

concerning

Ron Pepper on the 26th of January, 1980.
Q

This was the one that you were telling us about

earlier about Ken Kurz trying to sell you memorial plots in
Berg Cemetery?
A

Right.

Q

It also indicates, I believe, that you were talking

124
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EXHIBIT A - 1 2

Juan 2 3 , 1981

Hr. Fr*d Soaaathal
56JL South Park Place V*st
S a l t Lake C i t y , UtaJh
8%121
Dsar Fr*d:
Parte ELlisoa i « aw*y oa mmaer v a c a t i o a aad the baak haa s e a t sae a copy
of your l e t t e r to h±» regardiag yoUr Sl^fOOO boaua aad the a o i a c i d e a t a l
IOBZ of i a t a r s s t .
There are two r^amoas why we have xot made a aettlemeat with you, aad
c i a c e you m&atio&ed the matter of i a t e r e a t I w i l l axplaia our problem
, i a that regard,
l a t a e y**r «*adi*g J u l y J i t 1977 the
Estate ia PAJBCO'S books r e f l e c t e d aa
coapaay baak l o a a * averaged $5k&,335*
baaJc oa tha l o a a s was aharged to the
oaly have beea charged for 99«^2*> of
i a aa overcharge to t h e i r accouat i a

accouat r e c e i v a b l e from the Pepper
average balance of $525*150 while
AH of the i a t e r e s t paid to the
Pepper Estate accouat. They should
the t o t a l i s t e r e a t aad t h i s r e s u l t e d
tha ajnouat of S235 for that y e a r .

During tha aext twelve aonths eadiag July 31* 1978 the average Eatate
eueoouat b>alaAoe aaouated t o $329t790 while the coapaay bank loaaa averaged
$55^?l65« **H °^ the~~iater*st paid to the baaJc oa the loaaa wa* again
c h a r g e to tb« Pepper E s t a t e account. They should oaly hava b**n charged
for 6 l • ?**£>• • The- rsaulti-veuar aa overcharge to t h e i r accouat ia the aoouat
of Sl5t970 for that y e a r .
Uaiag the tame reasoning for the year cadixg July JL, 1979 there waa aa
overcharge to the Estate accouat i a the amount of J 4 l f 6 9 0 for that y e a r .
Aadt uaiag the aajme reaj&oaing for the year eadiag July 31? 19&0, there
va^ aa overcharge to the Estate aacouat ia the amouat of $ 7 0 f l 8 0 .
Tie t o t a l aaouat of i n t e r e s t diverted from Paaco operatioaa to the Pepper
Sfitate duriag the four year* i n d i c a t e d above amouxted to $128,078. During
t h a t - aawe period the company reported pretax income of $358,825* Based
oa ax i a t e r e a t adjustaeat a l o a « t the t o t a l reported iaoome would have beea
reduced to a figure of 1230,7^7. This would have a aubetAatial e f f e c t
ov^er the four year period oa iacome tax paymeats, paymeats to the employees
p r o f i t ahariag plaa f - aad eaanagemeat boaueea.

-
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There I* M o t h e r matter that ia probably of eve* much greater coaccra.
We hare obviously had a highly overstated ixvextory. There are a couple
of thinga that sake thia eituation obvioue.
1

-

if you relate dollar* to toaa of metal aad relate toas of
metal to rail care of ferroua material, our apace doea aot
accomodate the value placed oa the iaveatory• In other words,
if the Ogdea yard will haadle 30 rail cara aad we ahow a value
that relatea to 60 cara, thea it ia obvioua we have overstated
the value of the inventory. The aarae would be true ia Salt Lake.

2

-

if the atandard coat factora applied to the Ogdea iaveatory
reault ia a reaidual value of 5212,000 whea tho yard is bare,
thea we have alao obvioualy overstated the value of the iaveatory.
The aame will hold true ia Salt Lake.

Fr#d, if you doa f t iiiad, I would prefer to fiaiah the liquidation of the
Salt Lake iaveatory before we make a aettlemeat oa your account. I ahould
have aa accurate accouatixg withia 60 daya.
It ia hard for me to believe that we could make 3190,000 for the year eadiag
July J51f 1980 aad thea tura around aad loae over S?00,000 for the aiae moath
period ending April 30, 198l. Uader the circumstancea my coacluaioa that
our inventory waa overstated oa 7/31/80 muat have coasiderable merit. If
you couple the iaveatory problem to the iatereat problem, we have the real
possibility of a aerioua aituatioa.
Sincerely,

William E. Shea

EXHIBIT A- 13

the main, the companies were profitable because the interest
that was paid out on the line of credit that was owed Zions
First National Bank was not charged to PAMCO on the recommendation and —
did it.

well3 not only recommendation, but they

They told us this is the way they wanted it done.
The accountants charged that interest, which most

of it was for the estate's benefit, to the estate away from
PAMCO, and by doing that, that increased the profitability
of PAMCO.
And the reason they wanted —

I was told that they

wanted it on the estate because it would be much more
valuable in minimizing the income taxes for the entire set
up by assigning them to the estate rather than to the
corporation, and that was done.
MR. SWEENEY.

Okay.

THE WITNESS:

Now, not all the interest ^Jas charge^

to the estate, but most of it.
Q

(By Mr. Sweeney)

This would go directly towards

whether or not PAMCO really, in fact, was a profitable —
A

Yes.

Q

—entity?

A

Correct.

Q

Now, we might as well touch on this subject. When

you gave your reports at these quarterly board meetings of
PAMCO and you reported that PAMCO was profitable, were you

113

1

taking into consideration what you have just said, that

2

the interest —

3

A

Interest had been transferred to the estate on

4

the books in taking the financial statements because that

5

was the practice that they wanted and we adhered to it.

6
7
8
9

Q

When you say that "they" would that have been

Charles Foote as the accountant?
A

It may not have come directly from Charles Foote,

but it came from the accountants who were sent down from

10

his office saying that was the procedure they were to

1!

follow.

12

Q

If they would have charged that interest against

13

the profits of PAMCO, would that have reduced the amount of

14

bonuses that you would have received?

15
]6

A

Oh, absolutely.

Q

Would that have been an indication that PAMCO

17

really was not as profitable as projected by not using that

18

accounting technique?

19

A

20

profitable.

217

Q

22

On the books it would have shown that it was not

In comparison to Learner-Pepper and PAMCO, which

was the more profitable business?
A

Learner-Pepper Company.

24

Q

By a considerable amount?

25

A

By far.

23
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1

Q

Now, the interest that you talk about, would this

2

be interest that was being charged to the line of credit

3

that PAMCO had with Zions Bank_ and other note obligations

4

that PAMCO owed in order to get a high interest rate?

5
6

A

The only money we ever borrowed was from Zions

First National Bank.

7

Q

Did PAMCO ever borrow any money from the estate?

8

A

No.

9

Q

That would show up on the books?

10

A

Not to my knowledge.

U

Q

So when we are talking about —

12

have this marked as Plaintiff's Exhibit 4

and I'm going to
—

13

(Whereupon Plaintiff's Exhibit
No. 4 was marked for identifi-

14

cation.)

15

Q

This is a copy of a letter addressed to you dated

16

June 23, 1981 from William Shea.

17

letter such as this from William Shea?

18

A

19
20
21
22

Do you recall receiving a

Yes.
(Whereupon a discussion was held off the record

and there was a brief recess.)
Q

It's your testimony, then, that you did receive a

letter from Fred Rosenthal, a copy of which has been marked?

23

A

From Bill Shea.

24

Q

From Bill Shea addressed to you?

25

A

Yes.

115

Q

And this was in relation to a question that

apparently you had regarding receiving that $14,000 bonus
that we were talking about earlier?
A

Right.

Q

In this letter Bill Shea indicates —

and Bill

Shea was the liquidator that was hired by the bank to
liquidate PAMCO; is that not correct?
A

I assume he was.

It happened after I left.

Q

Bill Shea indicates that in the year end July 31,

1977 the account receivable from the Pepper Estate in PAMCO
books reflected an average balance of $525,150.

Could you

explain what, since you kept the books and records, this
account receivable would be from the Pepper Estate?
A

It was money that was borrowed from Zions First

National Bank on the line of credit for Jerome Pepper!s use
in outside ventures or interests or Whatever he wanted to
do with it.
Q

Would this have been the 302 account that is

reflected on the final petition?
A

That's correct.

Q

It goes on to say that the —

well, it states,

"While the company bank loans averaged $548,335.n

In this

letter was Mr. Shea referencing a different loan with the
bank other than just the line of credit?
A

No, I donft think so.

116
- 60 -

1

Q

And going further on in the letter, Mr. Shea

2

indicates that only 99.42 percent of the total interest

3

apparently should have been charged to the —

4

Pepper Estate account, showing an overcharge of $235.

5

you explain that?

6

A

I believe the
Can

I'm assuming that what he did was take the

7

302 account, figure out how much money there was there. I

8

don't know how he arrived at the interest.

9

that because of that difference between that and the line

But he assumed

!0

of credit that the extra small amount of money went to PAMCO

11

for their use.

12

Q

In the next paragraph, Mr. Shea indicates — he

13

talks about the next twelve months ending July 31, 1978. He!

14

indicates that there was a balance of $329,790 that was owed

15

to the estate and that the company bank loans averaged

16

$534,000.

17

bank on the loan was again charged to the Pepper Estate

18

account.

21
22
23

They should have only charged for 61.74 percent.
Do you know how he broke that down or have any

19
20

He indicates all of the interest paid to the

idea how he —
A

No.

I don't know how he arrived at the figure,

but what he said was done.
Q

What he was saying is that the interest on the line

24

of credit, which was in PAMCO's name and the Zions Sugarhouse

25

branch, that the interest was not taken as an expense on
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1

PAMCO's books, but was taken out and used by the estate

2

for —

3

A

Correct.

4 I

Q

So that it didn't reflect that you had interest

5

expenses owing —

6

$15,970; is that correct?

7

A

g

don't know.

9

Q

apparently he claimed an overcharge of

That's what he says.

How he arrived at it, I

He goes down and uses the same analysis for the

10

fiscal year end for July for 1979 and 1980. He then indi-

11

cates that the total amount of interest diverted from PAMCO

12 Corporation for the Pepper Estate for the four years
13 I amounted to $128,000. Was that the amount of money that
14

PAMCO would have had to have paid on the interest on the

15

line of credit?

lg

would have been obligated to pay that interest payment?

If the estate didn't pay it, then PAMCO

17

A

Yes.

18

Q

But it was not reflected on PAMCO's business,

19

therefore the profit looked better for PAMCO?

20

A

That's correct.

2i

Q

And that's why he indicated that —

he used figures!

22

of the pre-tax income for the company for that —

I assume

23

he's talking about a four year period of time, not a one year!

24

period of time where there would be pre-tax income of

25

$358,000 —
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A

He says during the four years indicated.

Second

line in that paragraph.

Q

So that actually the profits, then, according to

Mr. Shea , should have reflected only $230,747?

A

That's his figures.
(Whereupon a discussion was held off the record.)

Q

Was the bank aware of this problem or aware of

this accounting method, to the best of your knowledge?

A

I can't say.

in this regard

Q

My only contact with the accountants

—

Did you ever have any discussions with Charles

Foote re lated to why he did this type of accounting?

A

Yes.

Q

What did Chuck Foote say to you?

A

He said it was better to put the interest on the

estate b ecause of the high income tax they would have to
pay, the high rate against their income as opposed to the
lower rate of the corporation.

|

And the reason for that was

because the Learner-Pepper Company profits were going
directly to the estate.

1

Q

And the rationale, then, I suppose, was that if the

estate was in a higher tax bracket, it would benefit the
estate rather than PAMCO?

A

1

That's correct, which, of course, we always

thought of the estate and PAMCO as the same thing, and I'm
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sure Charles Foote did, too.
Q

At least I assume he did.

So by doing this accounting method, then, you and

Ronald and Stuart were able to receive bigger bonuses because it wouldn't reflect, since the income wasn't there,
that the profits looked better?
A

Yes. And that's the purpose of his letter to me,

to try to prove to me that I didn't have the additional
money coming that I was asking for.
Q

Because actually the —

A

Which was not the accountant's way of doing

business•
Q

On the line of credit with PAMCO, was a portion

of that, during the period of time after 1976, was some of
that borrowed by PAMCO for corporation purposes?
A

Some of it was.

Q

And some of it was borrowed by the estate going

through PAMCO for money needed by the estate?
A

Sometimes. When we were given a request by the

estate to come up with some money, it was up to me to find
the best way to get it.

Sometimes I was able to obtain it

by making distribution of profits from the Learner-Pepper
Company to the two partners. And the estate's money would
come to PAMCO to the 302 account and then when I would pay
the estate the money they wanted, it would be charged on
the 302 account.
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